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*This note is not a verbatim account of my conversat1on with Mr Still but 1t does capture
the main points.*

| tried to telephone Mr Still at 10.15am. Mr Still said he had just woken up and asked if |
could call back later. | asked if an hour would be ok and Mr Still confirmed that was fine.

At 11.15am, | called Mr Still again. | introduced myself, explained where | was calling
from and explained that | wanted to discuss his complaint to our office. | asked if now was
a good time and Mr Still explained that it was.

Mr Still began to talk about his experience with our office so far. He said it had been a
year since he had complained to us. He said that his complaint had ended on 27 October
and he had emailed Mick Martin. Mr Still said he had then had an email from Gillian
Hodgson. He said that he asked for a copy of his documents back and he had then
received a copy of the Visual File. Mr Still said he was not stupid and every time he came
to us we changed the reference. He said he had asked for a meeting and that explaining
his complaint would only take five minutes. Mr Still said that the last person he had
spoken to was Samantha Mcintosh and she gave him his reference number. Mr Still said he
had dealt with 17 different people in total. | acknowledged Mr Still’s comments about the
service he had received and | apologised for that. Mr Still said that he wanted to come to
Manchester to meet with me and someone senior because his experience so far had been
shoddy. | explained that it was not my role to look at the service he had received from
our office, my role was to investigate his complaint.

Mr Still said that his human rights had been breached because a judge had changed his
case to a direct discrimination case. He said he had told them all that, he was not stupid
and he was not going away. Again | explained that | could not get involved in his
complaint about other members of staff. | explained that my role was to investigate his
complaint about the EHRC. | said that if he wanted to complain about members of the
Ombudsman’s office, he could contact the Customer Care Team and | would be happy to
pass him the details. Mr Still said he had already been through everyone and he would
just email Mick Martin.

Mr Still said he had asked on a number of occasions what he complaint was about but
nobody had answered that. He said that that was why he wanted a meeting with us. |
said | would not commit to a meeting now as | did not think it was necessary. | said that
we would discuss his complaint over the telephone and if anything was unclear, we might
consider a meeting then. Mr Still said he wanted a meeting, he had waited a year. | said
that | understood he was dissatisfied with our office. Mr Still said that he was not asking
us to look at his complaint about the court of Human Rights, and the judges. Mr Still
reiterated his request for a meeting. Again he explained he had seen the Visual File and
that he had been given a different reference number. Mr Still said that our office had
made his life a misery. | said | was very sorry to hear that. | asked if there was a reason
why Mr Still needed to meet instead of discussing his complaint over the telephone. Mr
Still said he wanted a meeting and was willing to travel to Manchester. He said he would
not have had a call from Gillian Hodgson. Again | reiterated that | could not look at these
issues for Mr Still.
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| explained to Mr Still that we had proposed to accept his case for investigation. | asked if
we could move on to discuss his complaint and Mr Still agreed. | said that | understood Mr
Still’s complaint was about poor advice he had received from the EHRC.- Mr Still said that
that was not true. He said he had never complained about that and he had told us that a
million times. | said | would make a note of that. | said | also understood that Mr Still had
complained that the EHRC had not offered him assistance. Mr Still said he had never
complained about that. In light of Mr Still’s comments here, | asked Mr Still to tell me
what he had complained about.

Mr Still said that his complaint had started on 14 October, and he had had an email on 29
October and the complaint ended on 30 October. He said that he had an employment
tribunal claim against his former employer which he was intending to complain to the
Court of Human Rights. He said that the judge at the tribunal had changed his complaint
to a claim of direct discrimination. He said that the hearing was scheduled for four days
but he had already been beat before he went in because she had changed the claim. Mr
Still said he never could have won. He said he asked for a written judgement which he
received but this said nothing about the change in his claim. Mr Still said he had then
gone to the Employment Appeals Tribunal but was told that he did not have a case. He
said he had approached a solicitor but they had told him that the Scottish justice system
was corrupt. He said he had had to do everything himself. Mr Still said he had tried to
kill himself around that time. | said | had read that and was sorry to hear it. Mr Still said
it was ok.

Mr Still then moved on to talking about Irene Henery at the EHRC. He said that he had
asked them to help him with his legal case but they had said they could not help. | asked
Mr Still if he had asked them to help with his case against Tesco or with the issues
surrounding the tribunal. Mr Still said he had asked them to help with his legal case about
Tesco. Mr Still said he had tried to kill himself again at that stage. | asked Mr Still if his
complaint then was about the EHRC’s decision not to assist him with his claim against
Tesco and Mr Still confirmed that that was correct. He said it had been going on for years
but he had never complained to us about Tesco. | said | understood that. | said that from
what he was telling me, | understood he was complaining that the EHRC did not help him
and he said that was right.

Mr-Still said he had wanted his MSP to investigate the corrupt judges involved in this case
and he had contacted Alex Salmond. Mr Still said he had wanted to go to the court of
Human Rights. He returned to talking about Irene Henery and said that she had violated
his human rights. | asked why and Mr Still said that she had failed to help him. He said he
had had an email from Irene Henery on 16 November saying they wquld not help him and
he had asked a few questions. Mr Still said it was all in the emails. Mr Still said he had
asked for a meeting with Irene Henery and his mental health advocate but that had not
taken place. Mr Still reiterated that he had never complained about the advice given by
the EHRC and | said | would amend the scope of his complaint.

Mr Still said he wanted the court of Human Rights to say to the Ministry of Justice that he
should be allowed to appeal. He said that all of the judges were still sitting.

| brought Mr Still back to discussing his complaint about the EHRC. | reiterated to Mr Still
that we would be investigating his complaint that the EHRC did not help with his claim.
Mr Still said that was right. He said that the case had been through 3 or 4 case managers
and a few reviews and they were still violating his human rights. | explained that though |




~ could see that these issues were all linked, | understood that Mr Still just wanted us to
look at the EHRC’s decision not to help hlm with his claim. Mr Still confirmed that that
was the case. .
| tried to ask Mr Still about the impact and he said that he could not get help from -
anywhere else. He said his right to an appeal had been ended and he wanted to be put
back in the position he had been. Mr Still said that the judges involved were paid around
£200k per year and he had claimed £3 million. Mr Still said that he had a pension claim
too which was connected. | said that had been referred to the Pensions Ombudsman and
Mr Still confirmed that. He said the court of Human Rights should have said to them too
about looking at the matter. Mr Still said he wanted the court of Human Rights to
consider his case. | explained that that was not a matter for us and | explained our
investigation. Mr Still said he appreciated that but he wanted to get back at those
involved in the case.

| told Mr Still that | wanted to explain the investigation process. Mr Still asked if we could
look at the Disability Discrimination Act, and he said that we needed to start with the
judgement that was made. | said that we could not do so in this case, that our role would
only to be to consider whether the EHRC had done what they should have done in relation
to helping Mr Still. He said this was a complex legal case and we needed to talk to a

lawyer.

| explained the process which our investigation would follow. [ said that we would write
to Mr Still and the EHRC today to confirm our investigation. [ said that | would then go
through all of the papers that Mr Still had sent us and find out what the EHRC had done. |
explained that we needed to know what the FHRC should have done in this case, and we -
would compare that with what they actually did. | said’'we would look to see if the EHRC
had done anything wrong and explained that this was known as ‘maladministration’ and
that if something had gone wrong, we would look at how Mr Still had been affected.

| asked Mr Still if he was still using a mental health advocate. He said that they had last
received correspondence some time ago. | said that if Mr Still wanted, we could send
them copies of the draft report and correspondence, but we would only do that at Mr
Still’s request. Mr Still said we did not need to, we could just send it all to him. | said
that was fine.

| returned to speaking about the process, in terms of going through the file. He said he
had sent information to Arif Dalvi and referred to Arif as a ‘muppet’. Mr Still said we
needed to speak to a lawyer because the judge had changed his case. | said that | would
not commit to speaking with a lawyer, because our starting point was to see what the
EHRC did and what they were required to do. | said that if we needed to, we could speak
to a lawyer but | would decide if that was necessary during the investigation.

Mr Still said he had joined PHSO the Facts. He asked if | had heard of them. | confirmed
that | had and that | was aware that our office had had some contact with them. Mr Still
said he had joined on Christmas eve.

| set out the process in terms of sharing draft reports and allowing time for comments. |
asked Mr Still if he had any questions and he said no. He said he had just had enough. Mr
Still returned to speaking about this complaint about our service. | acknowledged that
that was important for Mr Still but said | thought we needed to keep that separate from




our investigation. Mr Still noted that | would not be looking at that. | said if Mr Still had
no more questions, we would leave it there. Mr Still thanked me for my time. | thanked
Mr Still for his time too and we ended the call.
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Judicial Office
for Scotland

Judicial independence

Much has been written about judicial independence both in its institutional
and individual aspects. Judicial independence is not the private right of
judges, but the foundation of judicial impartiality and is for the benefit of the
public. Tt is a cornerstone of our system of government in a democratic
society and a safeguard of the freedom and rights of the citizen under the rule
of law.

Independence of the judiciary refers to the necessary individual and collective
or institutional independence required for impartial decisions and decision
making. Judicial independence thus characterises both a state of mind and a
set of institutional and operational arrangements. The former is concerned
with the judge’s impartiality in fact; the latter with defining the relationships
between the judiciary and others, particularly the other branches of
government.

For centuries, the independence of judges has been protected in several ways:

e judges are independent of the executive! and the legislature? and do
not get involved in political debate;

e full time salaried judges cannot be removed from office without a
motion passed or approval by the Scottish Parliament; and

* judges are almost entirely immune from the risk of being sued or
prosecuted for what they do in their capacity as a judge.

! The Scottish Government
2 The Scottish Parliament




The essentials of judicial independence are impartiality, integrity and freedom
from interference. Independence is secured in part by the restrictions-on
removal from office and the immunity from being sued or prosecuted.

Principle of separation

In order for the decisions of the judiciary to be respected and obeyed, the
judiciary must be impartial. To be impartial, the judiciary must be
independent.  To be independent, the judiciary must be free from
interference, influence or pressure. For that, it must be separate from the
other branches of the State or any other body. As far back as 1599, the Lord
President of the Court of Session declared to James VI that the judges were
independent of the King “sworn to do justice according to our conscience”?.

The principle of the separation of powers of the State requires that the
judiciary, whether viewed as an entity or in its individual membership, must
be, and be seen to be, independent of the executive and legislative branches of
government. The relationship between the judiciary and the other branches
should be one of mutual respect, each recognising the proper role of the
others. The Judiciary and Courts (Scotland (Act) 2008* enshrines judicial
independence in law. It introduces a duty on Scottish Ministers, the Lord
Advocate and members of the Scottish Parliament to uphold the continued
independence of the judiciary, barring them from trying to influence the
judiciary through any special access to judges.

Judicial independence is important for a fair trial, for adjudication of disputes,
for respect for decisions and because the judges may have to decide disputes
between the executive, the legislature and an individual or the public at large.

Our legal system

Our legal system is based on the principle that an independent, fair and
competent judiciary will interpret and apply the laws that govern us. A
judge’s role is to make a decision between parties in a legal dispute, based on
the facts of the case and the law that applies to the facts. The parties must
accept the judge’s decision as final, unless one of them appeals the judge’s
decision to a higher court.

® Lord President Seton Bruce v. Hamilton 1599 extracted in Selected Papers by The Rt Hon Lord
Cooper of Culross: Lord Justice General and Lord President of the Court of Session, Oliver & Boyd,
Edmburgh, 1957

* http://www legislation. gov.uk/asp/200 8/6/pdfs/asp_20080006 en.pdf




Judicial decision making

Judicial independence is not only a matter of appropriate external and
operational arrangements. It is also a matter of independent and impartial
decision making by each and every judge. The judge’s duty is to apply the
law as he or she understands it without fear or favour and without regard to
whether the decision is popular or not. This is a cornerstone of the rule of
law. Judges individually and collectively should protect, encourage and
defend judicial independence. Judicial independence means that judges are
not subject to pressure and influence, and are free to make good decisions
based solely on fact and law.

Judicial oath

When judges are sworn in they take two oaths or affirmations. The first is the
oath of allegiance and the second the judicial oath, these are collectively
referred to as the judicial oath.

The judicial oath provides:

“T will do right to all manner of people after the laws and usages of this
Realm, without fear or favour, affection or ill-will.”

In taking that oath, the judge has acknowledged that he or she is primarily
accountable to the law which he or she must administer.

Judges themselves have to be vigilant to identify and resist any attack upon
-that independence, by whomsoever or by whatever means. The oath plainly
involves a requirement to be alert to, and wary of, subtle and sometimes not
so subtle attempts to influence judges or to curry favour. Moreover, a judge
should be immune to the effects of publicity, whether favourable or
unfavourable. That does not mean, however, being immune to an awareness
of the profound effect that judicial decisions may have, not only upon the
lives of people before the court, but sometimes upon issues of great concern to
the public in general.




How long can a judge remain a judge? s

Once a judge is appointed, he or she is eligible to be a judge until the age of

retirement. The statutory retirement age is set by the Judicial Pensions and |
Retirement Act 1993, which came into force on 31 March 1995. All judges
appointed to full-time judicial office after the Act came into force must retire
from office at the age of 70.

A full time salaried judge may be removed from office only if unfit for office
by reason of inability, neglect of duty or misbehaviour. A judge of the
Supreme Courts of Scotland® may be removed from office only by
Her Majesty on a recommedation made by the First Minister. The
First Minister may make such a recommendation if (and only if) the Scottish
Parliament, on a motion made by the First Minister, resolves that such a
recommendation should be made. The First Minister can make such a motion
to the Scottish Parliament only if a tribunal, constituted in terms of section 35
of the Judicary and Courts (Scotland) Act 2008, has provided the First
Minister with a written report concluding that the judge in question is unfit
and giving reasons for that conclusion. A sheriff may be removed from office
only if a tribunal constituted under section 12A of the Sheriff Courts
(Scotland) Act 1971 has provided the First Minister with a written report
concluding that the sheriff is unfit and giving reasons. The First Minister
must lay the report before the Scottish Parliament and may lay a statutory
instrument before Parliament for the removal of the sheriff. Parliament may
resolve not to allow the removal to take effect.

* The Supreme Courts of Scotland are the Court of Session and the High Court of Justiciary.
A judge of the Supreme Courts is called a Senator of the College of Justice.




3.1

3.2

THE SIX BANGALORE PRINCIPLES THEMSELVES oo

These are stated in this way:

@)

@)

4)

©)

(6)

Judicial independence is a pre-requisite to the rule of law and a
fundamental guarantee of a fair trial. A judge shall therefore
uphold and exemplify judicial independence in both its

individual and institutional aspects.

Impartiality is essential to the proper discharge of the judicial
office. It applies not only to the decision itself but also to the

process by which the decision is made.
Integrity is essential to the proper discharge of the judicial office.

Propriety, and the appearance of propriety, are essential to the

performance of all of the activities of a judge.

Ensuring equality of treatment to all before the courts is essential

-

to the due performance of the judicial office.

Competence and diligence are pre-requisites to the due

performance of judicial office.

It will be appreciated that there may be some degree of overlap as

between guidance derived from one of these principles and that derived

from another. However, that is inherent in the scope of the principles.

10
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